
No. 9419

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Nick Balabanoff,

vs.

Appellant,

R. H. Kellogg, C. P. Morgan, Pearl E.

Kellogg, Josephine L. Kellogg, Laxje- )-

ence Sowles and Martha Aldrigh, do-

ing business mider the firm name and
title of Cache Creek Mining Company,

Appelleefi.

Upon Appeal from the District Court for the Territory of Alaska,

Third Division.

BRIEF FOR APPELLANT.

W. II. Metson,

P. H. McCarthy, Jr.,

Balboa Building, San Francisco, California,

Attorneys for Appellant.Jippeuant.

FILED





Subject Index

Page

Statement of Jurisdiction 1

Jurisdiction of the District Court 1

Jurisdiction of appeal 2

Explanatory Note 3

Statement of the Case 3

Assignment of Errors 10

Summary of Argument 15

Argument 16

The complaint fails to state facts sufficient to constitute a

cause of action 16

The evidence does not disclose facts sufficient to state a

cause of action 19

The appellant's rights are to be determined by Section 367

of the Compiled Laws of Alaska (1933), adopted in 1917 24

Table of Authorities Cited

Pages

Amalgamated Sugar Co. v. Hempe, 226 Fed. 1012 18

Compiled Laws of Alaska (1933), Section 367, p. 147. . . .4, 15, 16

Lavely v. Nonemaker, 212 Cal. 380 23

Miocene Ditch Co. v. Jacobsen, 146 Fed. 680 17

Osgood V. El Dorado W. & C. Co., 56 Cal. 573 17

28 U. S. C. A. 225, 235 2

48 U. S. C. A. 101, 101a, 103 2





No. 9419

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Nick Balabanoff,

vs.

Appellant,

R. H. Kellogg, C. P. Morgan, Pearl E.

Kellogg, Josephine L. Kellogg, Laur-

ence SowLEs and Martha Aldrich, do-

ing business under the firm name and

title of Cache Creek Mining Company,

Appellees.

Upon Appeal from the District Court for the Territory of Alaska,

Third Division.

BRIEF FOR APPELLANT.

STATEMENT OF JURISDICTION.

Jurisdiction of the District Court.

This suit involves water rights and placer mining

claims in Alaska.

Appellee asserted a prior right to the use of the

water of Nuggett Creek. (R. 2-7.) Appellant denied

this and claimed first right to the use of one-half of

the water of Nuggett Creek. (R. 8-10-16.)



The trial Court's jurisdiction is found in 31 Stats.

322-323, June 6, 1900, C. 786, Sec. 4, as amended. (48

U. S. C. A. 101, 101a, 103.)

Jurisdiction of Appeal.

Judgment against appellant b}^ the District Court

having been entered on August 22, 1939 (R. 112-114)

appellant within the time provided for by law, on

November 13, 1939, filed his petition for appeal in

said District Court (R. 17) and his assignment of

errors (Rule 11) (R. 18) [which assignment of errors

was, after notice and motion, by this Court permitted

to be amended (R. 122-124)]. The said District

Court on said November 13, 1939, entered its order

granting the petition for appeal upon giving bond,

conditioned as required by law in the sum of $250.00

(R. 18-19) and issued citation on appeal setting De-

cember 13, 1939, as the return day. (R. 19-20.) The

bond was thereafter filed. (R. 120.) Appellant's bill

of exceptions was duly presented, settled and certified

by said District Court on January 4, 1940. (R. 24-

119.)

The jurisdiction of this Court on appeal rests upon

the provisions of Sections 128 and 135, Judicial Code

(28 U. S. C. A. 225 and 235) being a review by appeal

from a final judgment of the District Court, where

a direct review of the decision may not be had in the

Supreme Court and from the Territory of Alaska.



EXPLANATORY NOTE.

The water involved is that of Nuggett Creek, tribu-

tary to Cache Creek.

The placer mining claims concerned embrace both

banks of Nuggett Creek, and other benches adjacent

to such claims.

The claims embracing both banks of said creek are

numbered consecutively from the first claim, which is

known as "Discovery" followed by the word '*Above",

if they be up-stream from "Discovery" and by the

word "Below" if they be down stream from "Dis-

covery".

The ditch on the right limit of Nuggett Creek is

known as "Old Company Ditch" or "Herrendon &
Jacobs Ditch". Herein it will be referred to as "Old

Company Ditch".

The ditch on the left limit of ^Nuggett Creek is

known as "Price Ditch" or "Price and Martin

Ditch". Herein it will be referred to as "Price

Ditch".

STATEMENT OF THE CASE.

The parties hereto are the owners of and engaged

in placer mining on Nuggett Creek.

The appellant is mining on claims numbered "One
Above", "Two Above" and "Three Above", and

others not herein involved.



The appellee is mining on "Iowa Bench Claim"

on the right limit of Nuggett Creek, adjacent to the

sides of claims ''Three Below" and "Four Below".

Both appellant and appellee mine by the use of

the water of Nuggett Creek.

The appellee contends that its water right is senior

to that of the appellant.

The appellant asserts that his use is superior to

that of appellee and that appellant is, under Section

367, Compiled Laws of Alaska (1933) at page 147,

Section 1, Chap. 57, 1917, entitled to the use of as

much of the waters of Nuggett Creek as are necessary

for his use in mining said three claims.

Said section reads as follows

:

"Sec. 367: Right to use water incidental to lo-

cation of mining claim.

The locator of any mining claim who shall in-

clude within the boundaries of such claim both

banks of any river, creek or stream, in the ab-

sence of any prior location and appropriation of

the waters of said river, creek or stream, shall

be entitled as against all subsequent locators of

waters of such stream to the use of all of the

waters of such stream for mining purposes or as

much thereof as are necessary for his use in min-

ing said claim; Provided: That any person lo-

cating the waters of said stream at any point

above said mining claim and subsequent to the

date of his location, may divert all or any part of

the waters of said stream, but whenever the lo-

cator of the mining claim shall make demand
therefor, such subsequent locator must turn back



into the natural channel as much of the water of

the stream as may be necessary for the use of the

claim owner in mining said claim."

Appellee's complaint alleges:

That appellee is the owner of certain riparian and

non-riparian placer mining claims on Nuggett Creek

(R. 2-3) and is presently mining its non-riparian

Iowa Bench Claims located on the right limit of said

creek adjacent to claims "Three Below", and ''Four

Below" (R. 3) by using the water of Nuggett Creek

diverted therefrom at a point on claim ''Nine Above"

through the "Old Company Ditch" constructed by

appellee's predecessor in interest, on the right limit

of said creek, and that this ditch is necessary to ap-

pellee's operations. (R. 3 and 4.)

That the Price Ditch was afterwards constructed

on the left limit of said creek by appellee's predeces-

sors in interest with its intake on Claim No. Ten

Above, for the purpose of mining below "Discovery",

and that said ditch traverses appellee's non-riparian

"El Dorado Bench" and "Bessie Bench claims" (R.

3 and 4) and is a necessary and valuable appurte-

nance to said claims and is sole property of appellee,

though not being used by appellee at present. (R. 4.)

That appellant is placer mining certain riparian

claims on Nuggett Creek above Discovery and is con-

structing a flume to the intake of Price Ditch on

"Ten Above" and threatening to divert the Creek

into said ditch for mining purposes on riparian claims

"One Above", "Two Above" and "Three Above"



and is constructing a pipe line from a point on said

ditch opposite appellant's claims to the latter, and in

doing so is trespassing on appellee's property. (R. 4.)

That during low water season the water of Nuggett

Creek is not enough for appellee's and appellant's

mining operations, and if appellant is not enjoined

from diverting the waters of Nuggett Creek from

above the intake of the ^'Old Company Ditch" appel-

lant will do great and irreparable damage to appellee.

(R. 5.)

That the rights of appellee to all of the water of

Nuggett Creek have been established by a Court of

competent jurisdiction and well known to appellant.

(R. 5.)

That appellee has no speedy and adequate remedy

at law. (R. 5.)

Appellee then asks for an injunction restraining

said diversion and from trespassing or proceeding

with plans to divert the waters of said creek. (R. 5

and 6.)

Appellant's answer, after making denials consistent

with his separate affirmative answer (R, 9-11) al-

leges that since May, 1932, he is and was the legal

owner of claims numbered One, Two and Three Above,

Discovery on, Nuggett Creek and that he and his pred-

ecessors in interest were and he is the legal owner

thereof by reason of the discovery, location, purchase

and continuous mining for more than twenty years

last past. (R. 11.)

That in so mining appellant has enjoyed the ad-

verse, notorious use and possession of one-half of the



waters of Nuggett Creek for more than 20 years last

past and during that time used more than one-half of

the water during the dry season. (R. 11 and 12.)

All of which appellee denied, subject to the allega-

tion in its complaint. (R. 14 and 15.)

Appellant then alleged that the Price Ditch had not

been used since 1927 by the appellee and was not now

used or attempted to be used by it or its predecessors

in interest (R. 13, 15), all of which appellee admits

by silence.

Appellant then alleged that appellee w^as wilfully

and wrongfully attempting to appropriate to its own

use all of the waters of Nuggett Creek depriving ap-

pellant of the one-half to which he is entitled, all of

which appellee denied. (R. 13, 15 and 16.)

The imcontradicted evidence discloses:

The "Old Company Ditch" was started in 1908

(R. 84) and finished in 1913, 1914, or 1915 (R. 84, 92,

97), though no notice of appropriation or intention to

appropriate was ever posted. In 1916, 1917 and 1918

water through it was used on Iowa Bench Claim. (R.

97.) From 1919 up to 1925 the record is silent and

there is no evidence that it w^as used, while in 1926 the

evidence is that it was not used. (R. 91.) Again from

1926 to 1931, the record is silent and there is no evi-

dence that it was used. From 1930 to 1937 no water

from Nuggett Creek through it was used on any claim

on Nuggett Creek or adjacent to such a claim but it

was dumped into Cache Creek, to which Nuggett

Creek is tributary. (R. 5, 62, 64, 69, 70, 71, 88, 97.)

However from 1932 to 1937 rain water collected by
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''Old Company Ditch" was used on "Iowa Bench

Claim" (R. 66) and finally some time in 1938 Nuggett

Creek water through it was used on Iowa Bench

Claim. (R. 62 and 67.)

The Price Ditch was completed and used in 1911

(R, 99) to bring water to claim "One Above". (R.

81.) The record is silent until 1926 when the evidence

is that it was used. (R. 99.) In 1927 it was aban-

doned (R. 66, 84, 88, 91) and in 1936 and 1937 the

appellant worked on it and in 1938 Nuggett Creek

water through it was used on "One Above", "Two
Above" and "Three Above" by appellant. (R. 66, 88,

91, 93.)

Prom and including 1910 to and including 1926 ap-

pellant's predecessors in interest discovered, located

and continuously mined claims "One Above", "Two
Above" and "Three Above" embracing both banks of

Nuggett Creek with the water of Nuggett Creek. (R.

80, 81, 82.) The record is silent for the years 1926 to

1932. From and including 1932 to and including 1938

the appellant mined said claims with Nuggett Creek

water. (R. 92, 93, 96.) This water in 1911 (R. 81, 99)

came through the Price Ditch as it did in 1938. (R.

66, 88, 91, 93.)

With respect to the amount of water taken, the un-

contradicted evidence discloses

That in 1915 not more than 100 miner 's inches were

taken through the
'

' Old Company Ditch ". ( R. 81-82.

)

In 1916 appellees' witness estimated he was using

all the normal flow of the water of Nuggett Creek.

(R. 97.) Appellant's witness testified that much less



than one-half the normal flow of Nuggett Creek was

taken through the Old Company Ditch. (R. 82.)

In 1917, according to the estimate of appellee's wit-

ness the use was the same as in 1916. (R. 97.)

But from and including 1918 up to and including

1930, a period of 12 years, the record is silent as to the

volume of water, if any, taken from Nuggett Creek

through the Old Company Ditch.

There is considerable testimony from and including

1931 to and including 1937 as to a subsequent ap-

propriation by the appellee 's witness, Charles Harper,

of the waters of Cache Creek, to which Nuggett Creek

is tributary, at a point between 1% to 4 miles below

the mouth of Nuggett Creek. (R. 5, 62, 64, 69, 70, 71,

88, 97.)

The record is silent as to the date in 1938 on w^hich

appellant or appellee conmienced the use of the w^aters

or any pai*t thereof of Nuggett Creek through the

Old Company Ditch on the Iowa Bench claim.

Adopting the testimony of the witness approved of

by the trial Court, there w^as no more water flowing in

the Old Company Ditch in 1938 than in 1932-1933-1934

(R. 97) and in 1932-33-34, the volume of water used

was two three-inch nozzles under a 325 foot head using

14 gauge pipe. (R. 71.)

With respect to the volume of water in the Price

Ditch, the testimony was no more definite.
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ASSIGNMENT OF ERRORS.

The following assignment of errors will be relied

upon:

The Court erred in failing to dismiss the suit in

that the complaint fails to state facts sufficient to

constitute a cause of action, and said failure is con-

trary to law. (R. 126.)

II.

The Court erred in failing to dismiss the suit in

view of the Court's expressed doubt as to whether or

not the complaint state facts sufficient to constitute a

cause of action and said failure is contrary to law.

(R. 126.)

III.

The Court erred in going outside of the pleadings

and said act of said Court is contrary to law. (R.

126.)

IV.

The Court erred in making its Finding of Fact,

Paragraph IV, reading as follows:

'That the plaintiffs, and their predecessors in

interest, prior to the year 1917, made an appro-

priation of the waters of said Nugget Creek, and
used the same in their mining operations, to the

extent of three hundred sixty (360) miners'

inches, measured in accordance with the Cali-

fornia definition of a miner's inch, and that such

appropriation was first, prior, superior and para-

mount to any appropriation by the defendant.'
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in that it does not appear from the evidence that the

capacity of plaintiffs' ditch at the time of the com-

mencement of the suit or at any time, was sufficient

to carry three hundred and sixty (360) miners' inches

of water or any, or at all, and said Finding is not

supported by the evidence and is contrary to law.

(R. 126-127.)

V.

The Court erred in making its Finding of Fact,

Paragraph IV, reading as follows:

'That the plaintiffs, and their ^predecessors in

interest, prior to the year 1917, made an appro-

priation of the waters of said Nugget Creek, and

used the same in their mining operations, to the

extent of three hundred sixty (360) miners'

inches, measured in accordance with the Califor-

nia definition of a miner's inch, and that such

appropriation was first, prior, superior and para-

mount to any appropriation by the defendant.'

in that it does not appear from the evidence that the

plaintiffs at the time of the commencement of the

action or at any time, ever used or appropriated three

hundred sixty (360) miners' inches of water or at

all and said Finding is not supported by the evidence

and is contrary to law. (R. 127.)

VI.

The Court erred in making its Finding of Fact,

Paragraph IV reading as follows:

'That the plaintiffs, and their predecessors in

interest, prior to the year 1917, made an appro-

priation of the waters of said Nugget Creek, and
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used the same in their mining operations, to the

extent of three hundred sixty (360) miners'

inches, measured in accordance with the Cali-

fornia definition of a miner's inch, and that such

appropriation was first, prior, superior and para-

mount to any appropriation by the defendant.'

upon the ground that said Finding is not supported

by the evidence and is contrary to law. (R. 127-128.)

VII.

The Court erred in making its Finding of Fact,

Paragraph V reading as follows

:

'That the defendant subsequently appropri-

ated from the waters of said Nugget Creek, and

used in his mining operations, water in the

amormt of three himdred (300) miners' inches,

measured in accordance with the California

definition of a miner's inch, and that such ap-

propriation was junior to the appropriation of

defendant (sic plaintiff) mentioned in paragraph

IV above.*

insofar as such Finding is that defendant's appro-

priation was subsequent to that of plaintiffs upon

the ground said Finding is not supported by the evi-

dence and is contrary to law. (R. 128.)

VIII.

The Court erred in making and ordering entered in

this cause its Final Decree on the 22nd day of August,

1939, with respect to that portion which determines

that the plaintiffs have a first, prior and superior

appropriation in and to the waters of Nugget Creek,
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in the Yentna Mining District, Talkeetna Recording

Precinct, Third Division, Territory of Alaska, to the

extent of three hundred sixty miners' inches, meas-

used in accordance with the California definition of a

miner's inch and, insofar as said final decree restrains

and enjoins defendant from taking, diverting or using

the waters of said Nugget Creek so as to prevent

plaintiffs from the free use and enjoyment of their

prior appropriation upon the ground that said decree

is not supported by the evidence and is contrary to

law. (R. 129.)

IX.

That the Court erred in refusing to ,find that the

defendant had a first, prior and superior appropria-

tion to the plaintiffs in and to the waters of said

Nugget Creek as shown by the evidence and the law

herein. (R. 129.)

X.

The Court erred in failing to find that whatever

rights the plaintiffs had were abandoned as showTi

by the evidence and said failure to so find is con-

trary to law. (R. 129.)

XI.

The Court erred in failing to find that defendant

had a natural right to,have the w^ater in said Nugget

Creek go through his claim and claims contiguous

thereto, contrary to the evidence and law herein. (R.

130.)
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XII.

That the Court erred in failing to find that the

defendant's riparian rights were prior and superior

to any appropriation that may have been made by

plaintiffs as shown by the evidence and law herein.

(R. 130.)

XIII.

That the Court erred in making and ordering en-

tered its Conclusions of Law, Paragraphs II, III and

IV, upon the ground that the same are not supported

by the evidence and are contrary to law. (R. 130.)

(Here follows Conclusions of Law referred to last

above

:

II.

That the plaintiffs have judgment herein declaring

them to be the owners of a first, prior and superior

appropriation of the waters of Nugget Creek to the

extent of three hundred sixty (360) miners' inches,

measured in accordance with the California definition

of a miners' inch. (R. 110.)

III.

That the defendant be enjoined from taking, di-

verting or using the waters of said Nugget Creek

so as to prevent plaintiffs from the free use of their

prior appropriation as above set forth. (R. 111.)

IV.

That the defendant have judgment herein declaring

him to be the owner of an appropriation of the waters
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of Nugget Creek to the extent of three hundred (300)

miners' inches, measured in accordance with the Cali-

fornia definition of a miners' inch, but jimior to the

appropriation of plaintiffs. (R. 111.))

XIV.

That the Court erred in refusing to give effect to

Section 367, Compiled Laws of Alaska, 1933, and in

refusing to find that the defendant was a prior locator

of both boundaries of said Nugget Creek and as such

entitled to the use of all waters of such stream for

mining purposes. (R. 130.)

XV.

That the Court erred in refusing to limit the amount

of the water appropriated by plaintiffs to the capacity

of the ditch used by them to carry the water so ap-

propriated contrary to the evidence and the law. (R.

130-131.)"

SUMMARY OF ARGUMENT.

The complaint failed to state facts sufficient to con-

stitute a cause of action in that all of the essential

elements of a valid prior appropriation do not appear.

The trial Court erred in attempting to decide the

case on the evidence in total disregard of the plead-

mgs because:

1. The essential elements of a valid prior appro-

priation do not appear, and
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2. The pleadings were not amended to conform to

what evidence there was.

The trial Court erred in ignoring Section 367,

Compiled Laws of Alaska, 1933.

ARGUMENT.

THE complaint: fails to state facts sufficient (to

CONSTITUTE A CAUSE OF ACTION.

On analysis the complaint discloses

:

1. That no notice of appropriation or of the volmne

of water intended to be appropriated or the use to

which it was intended to put the water was posted

by appellee or conveyed to the appellant or his prede-

cessors in interest or any of them is alleged.

2. That the date of the commencement of the con-

struction of the Old Company Ditch nowhere appears.

3. That it nowhere appears that the construction

of the Old Company Ditch having been commenced

was without interruption diligently and continuously

carried to completion.

4. That it nowhere appears whether the Old Com-

pany Ditch was origmally constructed or at all for

the benefit of the non-riparian "Iowa Bench Claim"

below "Discovery".

5. That the date of the commencement of the use

of the waters of Nuggett Creek conveyed through the

Old Company Ditch to the non-riparian "Iowa Bench

Claim", below "Discovery" or any other claim, no-

where appears.
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6. That it appears from the face of the complaint

that the riparian rights of the appellant's claims One

Above, Two Above and Three Above vested prior to

the date of the commencement of the Old Company

Ditch.

7. No divestiture or adverse user for any period

is alleged.

8. That it appears from the complaint that appel-

lant seeks to use the water of Nuggett Creek on his

riparian claim, returning it to the stream aboA^e the

point at which appellee desires to use the water on

non-riparian land.

9. That the complaint may state a cause of action

against the appellant for trespassing on the alleged

lands of the appellee, is of no moment. The law is

clear without the citation of authorities that trespass

is a common law action compensable in damages.

10. That there are no facts alleged which show or

tend to show any great or irreparable damage to ap-

pellee by reason of any trespass insofar as this com-

plaint for injunction is concerned and that is all ap-

pellee seeks.

The law is clear that in order to acquire a vested

right to the use of a given volume of water, certain

facts must be pleaded and proved.

In Miocene Ditch Co. v. Jacohsen, 146 Fed. 680,

682, this Circuit Court adopted the rule in Osgood

V. El Dorado W. d C. Co., 56 Cal. 573, 581.

''In Osgood V. El Dorado W. & G. Co., 56

Cal. 573, 581, the court, in construing the act of
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Congress of July 26, 1866, c. 262 (14 Stat. 251),

relative to the prior appropriation of water on

the public land, and the amendatory act of July

9, 1870, c. 235 (16 Stat. 217), said:

'The defendants' grantors, therefore, had the

right to appropriate the water in controversy,

and if they acquired a vested right therein prior

to the issuance of the plaintiff's patent, the plain-

tiff's rights, by express statutory enactment, are

subject to the rights of the defendant. This, of

course, depends on the question whether the

grantors of the defendant made a valid appropria-

tion of the water, and this, in turn, on the ques-

tion whether they gave proper notice of their

intention to appropriate it, and, if so, whether

they prosecuted the work in that behalf with

reasonable diligence. If they gave sufficient

notice, and prosecuted the work with reasonable

diligence, there can be no doubt that, on the

completion of the work, their rights related back

at least to the commencement of the work',"

This rule has been consistently followed by this

Circuit Court.

Amalgamated Sugar Co. v. Hempe, 226 Fed.

1012 at page 1019.

It is clear from the foregoing that the appellee

has wholly and completely failed to state facts suf-

ficient to constitute a cause of action.

When the trial Court said:

''The Court is doubtful if the Complaint states

a cause of action * * *" (R. 104.)
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It is respectfully submitted the trial Court under-

stated the fact.

The fact is, the complaint totally and completely

fails to state a cause of action.

THE EVIDENCE DOES NOT DISCLOSE FACTS SUFFICIENT

TO STATE A CAUSE OF ACTION.

The trial Court in its opinion, after having stated

that it was not going to hold the parties to the plead-

ings and expressed its doubt as to whether or not the

complaint stated a cause of action, said:

''The Court is going to supplement the plead-

ings by the evidence and decide this case under
the evidence adduced rather than on the formal

pleadings made by the parties." (R. 104.)

It should be noted that no evidence was introduced

by the appellees from which the Court could by in-

ference or otherwise determine the ownership of Num-
ber 9 above alleged by the appellee and denied by the

appellant.

There is, likewise, no evidence with respect to the

ownership of Number 10 above alleged by the appel-

lee and denied by the appellant.

As a matter of evidence, therefore, all of the insuf-

ficient allegations of trespass necessarily fall since

no evidence upon which such an allegation must neces-

sarily be based was ever introduced.
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The trial Court states in its opinion:

"It appears to the Court that the plaintiffs

(appellee) have a prior right to the use of at

least part of the waters of Nugget Creek. The
evidence shows that their ditch was built a long

time ago, prior to 1917 * * *" (R. 104.)

An analysis of the evidence discloses that the first

appropriation was made not by the appellee as the

trial Court would infer and subsequently found, but

by the appellant. The testimony is that the waters

of Nuggett Creek were first used in mining along the

bed of the creek by riparian, placer owners (R. 80,

82, 84) and then some of it was taken and diverted

through the Price Ditch in 1911 (R. 99) and that

according to the witness approved by the trial Court.

The earliest possible date at which the w^aters of

Nuggett Creek could have been taken through the

Old Company Ditch was 1913 (R. 84) while, according

to the testimony of the witness approved by the trial

Court, the earliest appropriation by use was made in

1915. (R. 97.)

It therefore appears that such appropriation as

may have been made at all was first made by the

original locators and later an attempted appropria-

tion by diversion of some of the water through the

Price Ditch and not by the appellee as the trial Court

in its opinion and findings would have us believe.

The trial Court goes on to say:

''The volume of water used is so uncertain that

the Court cannot definitely determine same, ex-

cept when used by Harper in 1932, 1933, 1934
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and 1935, and the Court is going to measure the

plaintiffs' (appellees) rights and enjoin the de-

fendant (appellant) from interfering with such

right and use in accordance with this testimony."

(R. 104.)

Having said that, the Court then found that the

plaintiffs (appellees) had:
u* * * prior to the year 1917 made an appro-

priation of the waters of said Nuggett Creek,

and used the same in their mining operations, to

the extent of 360 miners' inches, measured in ac-

cordance with the California definition of a

miner's inch, and that such appropriation was
first, prior, superior and paramount to any ap-

propriation by the defendant." (R. 109.)

There is not one iota of evidence in the record to

sustain either the Court's opinion or its findings.

The Court further stated in its opinion:

"The Court will enjoin the defendant (appel-

lant) from taking any water that will interfere

with plaintiff's use of as much water as was used

with two 3 inch nozzles, of ordinary construction,

under 325 feet pressure * * *" (R. 105.)

(The witness testified to "head" (R. 71), there

is no testimony as to "pressure" at all.)

The statement last above quoted from the opinion

of the trial Court demonstrates far better than any

argument of counsel, the lack of any evidence to sup-

port the judgment.

This Honorable Court is entitled to and in the exer-

cise of its equity powers, we respectfully submit, must
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take judicial notice of the ordinary laws of physics

and mathematics.

From the facts listed in the Court's opinion, and

from the facts as they correctly appear in the rec-

ord (R. 71), it is impossible for any man, be he

judge, lawyer, engineer or physicist, to calculate the

number of miners' inches used.

In addition to the facts appearing in the record it

is necessary to know the length and inside diameter

of the pipe, the nature of the intake as well as the

number and angles of the bends between the intake

and nozzle to determine the number of miners' inches

used through the two nozzles.

It is a fact that the size, length, straightness, and

condition of a pipe has as much to do with the volume

of water that can be sent through it as the head or

pressure at or by which the water is put through the

pipe.

There being no evidence introduced as to the ca-

pacity of the Old Company Ditch, the Court was

asked the following question by counsel for the appel-

lant and gave the following answer:

'^Q. Supposing that this figured to more than

the capacity of the ditch before the injunction?

A. That would make no difference. * * *"

(R. 106.)

It is respectfully submitted that under the evidence,

the trial Court apparently treated all of the physical

facts in evidence in the same fashion.

While the case of Stinson v. Murray commencing

at page 25 of the record is not determinative of this
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action either as a matter of fact or as a matter of

law, it is, nevertheless, respectfully submitted that the

conclusion arrived at by the Court in that case is

properly applicable here, the Court there ruled:

''The burden of proving the allegations of his

complaint is upon the plaintiff. He has not sus-

tained that burden * * *" (R. 46.)

We respectfully submit that the only judgment

which the trial Court could make on the pleadings or

the evidence, or both, is that the appellee failed to

sustain the burden imposed upon it by law.

In addition the pleadings were never amended to

conform to the proof, if any.

The rule is best summarized in Lavely v. None-

maher, 212 Cal. 380, at 385:

''It is a fundamental principle of pleading

that 'a plaintiff must recover, if at all, upon the

cause of action set out in the complaint, and not

upon some other which may be developed by
the proofs'. (Schirmer v. Drexel, 134 Cal. 134,

139 (66 Pac. 180) ; Brown v. Sweet, 95 Cal. App.
117, 125 (272 Pac. 614).) * * * But amendments
of pleadings to conform to the proofs should not
be allowed when they raise new issues not in-

cluded in the original pleadings and upon which
the adverse party had no opportunity to defend.
(Rosemead Co. v. Shipley Co., supra; Bank of
United States v. Foreman, 102 Cal. App. 756,
764 (283 Pac. 874).)"

not having been amended on motion of appellee or

order of the Court the appellee must recover, if at

all, upon the original complaint.
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This aside from the fact that no amendment even

if allowed would have been sufficient to state a cause

of action.

It follows, therefore, that this cause should be re-

versed.

THE APPELLANT'S RIGHTS ARE TO BE DETERMINED BY
SECTION 367 OF THE COMPILED LAWS OF ALASKA
(1933), ADOPTED IN 1917.

The burden upon the appellee to establish the use

of the Old Company Ditch both continuously and

uninterrupted was not met, as is shown by the rec-

ord's silence and the complete abandonment of the

ditch for the years 1919 to 1925. It affirmatively ap-

pears in 1926 the Old Company Ditch was not used.

(R. 99.)

It nowhere appears that any appropriation was

made or attempted to be made of the waters of

Nuggett Creek thereafter until the year 1938. (R. 5,

62, 64, 69, 70, 71, 88, 97.)

Such being the case, even if we assume, and such

assumption would be contrary to the evidence, that

appellee had acquired certain rights prior to 1917,

they had clearly lapsed and the statute should apply.

(Br. p. 4.)

The fact that according to the opinion of the trial

Judge, the statute:

"It is almost impossible to enforce in its full

meaning" (R. 107),
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is no excuse for the refusal of the Court to apply the

statute when properly applicable as in the instant

case.

Wherefore, appellant respectfully submit that this

cause should be reversed and remanded for a new

trial or reversed and a judgment entered determining

the parties' rights under Section 367 of the Compiled

Laws of Alaska 1933.

Dated, San Francisco, California,

May 31, 1940.

Respectfully submitted,

W. H. Metson,

P. H. McCarthy, Jr.,

Attorneys for Appellant.




